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E-mails, etc.

August 10, 2004 KEM E-mail to Randy D, cc Lauren M, Harry S & Karen B:
Greetings Randy & Lauren:

As we discussed briefly last week, I've attached summaries of the Kutak Commission report on
rule format (which the ABA folks provided us), and the other materials we have on rule
format/numbering: Creamer and Simon articles, and Oregon Rules Committee Report.

I've also attached a clean copy of the Kutak Commission Report (scanned; cleaner than the
fax), and copies of the Creamer and Simon articles, as well & the Oregon Report. All
documents are in Word.

All I've done is summarize them to assist the Commissioners in their preparation for the meeting
discussion.

Some Comments:

1. | can't add much to those articles except perhaps to note that the current Code states
(lowa, Nebraska, New York, Ohio and Oregon) all appear to be moving inexorably to a Model
Rule format (lowa and Oregon have already submitted reports and the move is under serious
consideration in the other states). Maine appears to be holding fast with its unique Code format
that is based on the language of the ABA Code's Disciplinary Rules but is organized in a
substantially different way, without the Canons or Ethical Considerations (which is another way
of saying in this area, California is not uniquely unique).

2. | can note that California already has a "restatement" approach, i.e., a black letter rule and
comments (Discussion), so much of the substance of the Kutak Commission's 8/1982 report on
rules format is more of historical interest (though the concerns raised in that report about use of
Canons and Ethical Considerations as a basis for discipline might also be applied to concerns
about a similar use of Discussion paragraphs to impose discipline).

3. | have not been in contact with Karen or tried to address the more substantive issue of
which format -- ABA or California -- better reflects the practice of law or how ethics issues might
arise, and therefore would be best positioned to enable a lawyer to quickly find a resolution to
his or her identified ethical concern. There are some similarities. For example, both the ABA
and California devote a chapter to Client-Lawyer relationship (MR's Ch. 1 and Cal's Ch. 3), and
those chapters include some of the same rules (e.g., Competence, Communication, Conflicts,
Confidentiality), but while the ABA will also include in that chapter "Fees" (MR 1.5),
"Safekeeping Property" (1.15) and "Sale of Law Practice" (1.17), Cal. spreads its analogous
rules in other chapters: Fees (4-200); Client Funds (4-100), Sale of Law Practice (2-300).

4. Two of the ABA Chapters are devoted to different functions of the lawyer (set out in
Preamble, .[2]): Chapter 2 - Counselor and Chapter 3 - Advocate. California also has a
chapter devote to Advocacy -- Chapter 5, which has many of the same rules as in the Model
Rule's Chapter 3. California does not, however, have a chapter devoted to "Counselor"
functions (i.e., Advisor, Evaluator) similar to MR chapter 2, but the RRC at the 7/9/04 Meeting
adopted a tentative draft of a rule that largely tracks MR 2.4 (proposed rule 1-720).

5. The ABA has a separate chapter devoted to "Information About Legal Services" (the "7
series" on advertising & solicitation), while California has had rule 1-400 (in its first chapter on
"Professional Integrity In General”). The RRC, however, adopted at the 7/9/04 Meeting black
letter advertising & solicitation rules based on the ABA rules template.
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6. Chapter 1 of the Cal. Rules is titled "Professional Integrity in General". The Model Rules
have Chapter 8, "Maintaining the Integrity of the Profession.”" Note that the MR Preamble, 1. [1]
states that "[a] lawyer, as a member of the legal profession, is a representative of clients, an
officer of the legal system and a public citizen having special responsibility for the quality of
justice.” The California chapter includes the following rules. I've parenthetically noted where
the analogous MR can be found.

1-100. Rules of Professional Conduct, in General (see Preamble, MR 8.5 re jurisdiction
& choice of law)
1-110. Disciplinary Authority of State Bar (MR 8.5)

1-120. Assisting, Soliciting or Inducing Violations (MR 8.4) -- Consider also tentative
draft of rule 1-120X.

1-200. False Statement re Admission to the Bar (MR 8.1)

1-300. UPL (MR 5.5) -- Note that Chapter 5 of the MR's is devoted to "Law Firms and
Associations”. Note also MR 5.5's MJP provisions; cf. California Rules of Court 964-
967, and proposed bar rules currently out for public comment.

1-400. Advertising & Solicitation (MR 7.1 to 7.6)

1-500. Agreements Restricting a Member's Practice (MR 5.6).

1-600. Legal Services Programs (no analog in MR's)

1-700. Member as Candidate for Judicial Office (no analog in MR's)

1-710. Member as Temporary Judge, etc. (see, e.g., MR 2.4; see also MR 1.12).

7. The ABA also has chapters on "Transactions with Persons Other Than Clients" (Chap. 4),
"Law Firms and Associations” (Chap. 5), Public Service (Chap. 6)

8. After going through the foregoing exercise, I'm still not sure which code's organization
better reflects the practice of law or "the real world," and would best enable a lawyer who is
confronted with an ethical dilemma to quickly and accurately find the information he or she
needs to resolve the matter. Perhaps my problem is that | am equally familiar with the California
Rules and Model Rules, having taught both in my classes for a dozen years, and do not find
either organization to be better in helping me find the relevant rule. The meeting discussion
should be interesting.

August 24, 2004 Randy Difuntorum Memo to RRC:

DATE: August 24, 2004
TO: Members, Commission for the Revision of the Rules of Professional Conduct
FROM: Randall Difuntorum, Staff Counsel

SUBJECT: Agenda Item |II.G Discussion of Rule Numbering System

This memorandum provides additional materials for open session agenda item IlI.G
Discussion of Rule Numbering System. The main materials were provided by Kevin Mohr and
distributed in the August 10, 2004 supplemental agenda package.

The purpose of this memorandum is to offer information that may facilitate the Commission’s
consideration of the merits of a rule numbering system. Previously, in the interest of national
uniformity, much of the Commission’s discussion has focused on conformance with the ABA
Model Rule’s numbering system. While national uniformity is a very important aspect of the
Commission’s charge, | believe that the record of the Commission’s consideration should
include some assessment of the merits of a rule numbering system. In referring to the “merits,”
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I am asking the Commission to consider the question of what is the best overall
organizational structure for assuring accessibility to the subject matter covered in the rules. |
don't believe there is an objective basis for definitively saying whether any structure is best but |
do think the Commission’s subjective decision should include some exploration of the merits.

Structurally, the organization of the rules is accomplished by creating chapters and classifying
each rule under a particular chapter. The key parts of this process are:

1 Identifying and naming the chapters;

2 Determining the order of the chapters;

3. Selecting the rules that will be placed in each chapter; and
4 Determining the order of the rules within each chapter.

A good example of this organizational structure is RPC Chapter 5 “Advocacy and
Representation” that includes the following rules in the following order:

Rule 5-100: Threatening Criminal,
Administrative, or Disciplinary Charges

Rule 5-110: Performing the Duty of
Member in Government Service

Rule 5-120: Trial Publicity
Rule 5-200: Trial Conduct

Rule 5-210: Member as Witness
Rule 5-220: Suppression of Evidence
Rule 5-300: Contact with Officials
Rule 5-310: Prohibited Contact with
Witnesses

Rule 5-320: Contact with Jurors

Each of the rules in the chapter relate to the topic reflected in the chapter name and within the
chapter the rules are presented in a logical order, starting chronologically with matters that occur early
in an advocacy setting and ending with matters that occur later.

Compare this RPC chapter to the relevant ABA Model Rule’s counterpart, Chapter 3 “Advocate” that
includes the following rules in the following order:

3.1: Meritorious Claims and Contentions

3.2: Expediting Litigation

3.3: Candor Toward the Tribunal

3.4: Fairness to Opposing Party and
Counsel

3.5: Impatrtiality and Decorum of the
Tribunal

3.6: Trial Publicity

3.7: Lawyer as Witness

3.8: Special Responsibilities of a
Prosecutor
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3.9: Advocate in Nonadjudicative
Proceedings

Like the RPC approach, the rules relate to the chapter name and are presented in a logical order
that begins with broad general matters (meritorious claims) and then covers specific advocate
subjects that are narrower in scope (special duties of prosecutors).

Is one approach better than the other? Could a completely new system be developed? Although the
answer is likely a matter of personal preference, to assist the Commission in exploring the merits of a
rule numbering system, provided are the following materials:

1. Chart comparing the RPC and MR chapters and rules w/in each chapter;

2. Chart listing each RPC and identifying the RPC chapter and MR counterpart chapter;
3. Headings and sub-headings for the Rutter Guide on Professional Responsibility; and
4. Headings and sub-headings for the Restatement 3d, The Law Governing Lawyers.

(These materials were developed with the assistance of Professional Competence law clerk Sandie
Boerio.)

Iltems 3 and 4 are provided as examples of other organizational approaches used to categorize
professional responsibility topics. | find it interesting that both the Rutter Guide and the
Restatement have a dedicated chapter entitled “Conflicts of Interest” (e.g., section IV of the Rutter
Guide; and Chapter 8 of the Restatement); however, both the RPC and MR approach omit the
common phrase “conflicts of interest” in any of their respective chapters. One could argue that on the
issue of conflicts, the approach taken by the Rutter Guide and the Restatement 3d is more
intuitive than the RPC or MR approach.

Along these lines, in reviewing the materials, some questions to ask yourself about the RPC and MR
rule numbering system or any other proposed system include the following:

1. Are the chapter names recognizable to practicing lawyers?

2. Does the importance or frequency of certain topics warrant a separate chapter (i.e., conflicts
of interest or fee agreements)?

3. Isthere a logical order to the order of the chapters?

4. |Isthere a logical order to the order of the rules within a chapter?

5. Should certain rules be broken into component parts in order to be placed in different
chapters (i.e., consider the breadth of topics covered in MR 1.8.)?

6. Does placement of a particular rule under a particular chapter pose a potential issue in the
construction and interpretation of the meaning and intent of the rule (i.e., consider the
placement of RPC 2200 in the chapter entitled “Relationship Among Members”; this
chapter title did not seem to keep the Sup. Ct. from emphasizing client protection policies in
the Chambers v. Kay case)?

I hope the foregoing observations and the attachments are helpful. | can be reached at (415) 538-
2161 if you have any questions.

PUBLIC COMMENT RECEIVED

June, 2002 Rob Glusman E-mail to Sondheim:
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Harry:
Thank you for the response. Even thought it was late it was still welcomed.

| don't have time to give you my thoughts on the rules right now. | just recall in a conversation
with Palmer Madden that he and | agreed on one thing. | know that there is a history on why
California did not conform it's numbering to the ABA Model Rules, or perhaps the other way
around. And | believe that there is a little, or maybe not so little us-verses-them going on with
that fact.

Nonetheless, as a teacher in this field for the last three year, | have found it extremely difficult to
point out the differences in the two sets or rules when there seems to be a deliberate attempt to
avoid organizing the rules so that the sequence is similar. While California certainly has some
major differences with the Model Rules, and while | agree with most of them, some 38 states or
more have adopted the Model Rules in one form or another. When we are discussing Multi-
jurisdictional Practice and when the Country and the World are made smaller and more
accessible through advances in technology, does it not make sense to create as much
uniformity in form if not substance by numbering the rules in a way that is consistent with a
majority of other jurisdictions?

Just a thought, and one that you have probably already considered at that.

February 17, 2004 Sam Bufford E-mail to RRC List:

| think that California should follow the ABA numbering system, even if the content is different.
For out of state lawyers (the number of which continues to increase) who have need to find out
what a California rule is, the ABA system is familiar and they can find the appropriate rule. Our
non-standard numbering system makes it doubly difficult to ind out what the California rules
require. In addition, our non-standard numbering system fuels the effort to have the federal
government take over the promulgation of professional conduct rules for lawyers (which now
grows at only a moderate pace).

May 10, 2004 Marshall Small Letter to RRC (transmitted by Lauren M):

Commission for the Review of the Rules of Professional Conduct
c/o Lauren McCurdy

State Bar of California

150 Howard Street

San Francisco, CA 94125

This letter is prompted by my recent participation in the Eighth Annual Statewide Ethics
Symposium held on April 24, 2004, in San Francisco, California, and, in particular, by my
attendance at the panel discussing the work of the Commission for the Review of the Rules of
Professional Conduct {he “Commission”). | write this letter as one who, as General Counsel
(and former chairman of the Risk Management Committee) of our Firm, has for many years
dealt with issues of professional conduct arising under both the California Rules of Professional
Conduct (“CRPC”) and the rules of other jurisdictions, most notably the ABA’s Model Rules of
Professional Conduct (“ABA Model Rules”) both before and after their revision as a result of the
work of the ABA’s Ethics 2000 Commission, as well as the work of the American Law Institute’s
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Restatement of the Law Third, The Law Governing Lawyers, where | served on the Members’
Consultative Group.

| assume the Commission takes seriously its charge that it is to “eliminate and avoid
unnecessary differences between California and other states, fostering the evolution of a
national standard with respect to professional responsibility issues.” The achievement of such a
goal, particularly in light of the widespread development of multijurisdictional practice as
reflected in the approval by the California Supreme Court of new Rules 964-967, effective
November 15, 2004, , is of pressing importance to the practicing bar for at least two reasons:

(@) We can expect an increasing number of attorneys from other states, who are engaged in
multijurisidictional practice, to become subject to the CRPC. To the extent that the California
rules are consistent with those of most other states, as reflected in the ABA Model Rules, we
can rightfully expect out-of-state attorneys to be aware of and adhere to rules of professional
conduct that are widely recognized throughout the United States.

(b) We can expect California attorneys who increasingly engage in multijurisdictional practice in
other states consistent with the provisions of Rule 1 100(D)(1) of our CRPC--to be required to
follow rules of professional conduct that may be different from our rules. To the extent that
California’s rules are consistent with those of most other states, we will not only reduce the risk
of creating traps for unwary California attorneys, but we will assist in educating California
attorneys with respect to the widely recognized norms of professional conduct that they can be
expected to encounter in multijurisdictional practice.

The manner in which the Commission appears to be approaching the task of achieving
uniformity prompts me to offer the following observations:

1. If the Commission is ever going to produce a final work product that will satisfy its charge of
evolving a national standard with respect to professional responsibility issues, it cannot continue
with the assumption that the current California Rules of Professional Conduct should be the
foundation on which the Commission proceeds as the basis for its final work product. The
current CRPC has three basic shortcomings that make its use unwise as the foundation for the
Commission’s work:

(@ The CRPC fails to address a number of issues of professional responsibility that are
addressed by the ABA Model Rules. This may reflect the inclination of some members of the
Commission to limit rules of professional responsibility to matters that involve attorney
discipline. In my opinion, that approach is not helpful to the practicing bar, nor consistent with
the Commission’s charge. Attached as Exhibit A is a comparison of the ABA Model Rules and
the corresponding rules in the CRPC, showing where the CRPC does not address issues dealt
with in the ABA Model Rules. Exhibit A also notes where the CRPC deals with subjects through
multiple rules, rather than combining them in fewer rules that will be more familiar to attorneys
practicing with the ABA Model Rules.

(b) The discussion material accompanying the CRPC Rules is of limited utility in applying the
Rules, as contrasted with the extensive and helpful commentaries that accompany the ABA'’s
Model Rules. Some of the questions raised from the audience during the panel discussion of
the Commission’s work at the Eighth Annual Symposium could have been easily answered by
reference to the commentary to the ABA Model Rules. For the Commission to develop
independently its own commentary that would be as extensive and useful as the commentary
accompanying the ABA Model Rules would seem to be an arduous and inefficient way to
proceed.
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(c) In some areas -- particularly in the area of conflicts of interest -- the current CRPC Rules
are hopelessly inadequate and require an extensive revision to reflect current legal concepts
and clarify areas of ambiguity. Perhaps the Commission can embark on this task on its own, as
it is attempting to do in its definition of misconduct in proposed Rule 1-120X. However, it would
seem so much more efficient to start with existing work product in the ABA Model Rules, and
then recommend such variations from the ABA Model Rules as seem appropriate to the
Commission, keeping in mind its charge to foster the evolution of a national standard with
respect to professional responsibility issues. This is particularly true with respect to the subject
of conflicts of interest, where in my view the ABA Model Rules provide a principled approach
that, with the accompanying commentary, affords helpful guidance to the practicing bar and
clarifies many areas of uncertainties in application of the rules of professional conduct, including
() restating the rule governing resolution of conflicts with former clients currently set forth in
CPRC Rule 3310(E), including clarification of when a representation of a former client is
"substantially related” to a proposed current representation of an adversary, (ii) treatment of
conflicts involving affiliates, where existing California case law is in conflict, (iii) identifying the
circumstances when a waiver of future conflicts will be effective, (iv) clarifying the rules
governing imputation, and (v) identifying the circumstances when use of ethical walls will be
recognized as effective in resolving conflicts. Clarification of these (and other) issues through
revised rules of professional conduct and accompanying commentary will have the additional
benefit of permitting the California Supreme Court to adopt the Commission's work product and
thereby clarify existing ambiguities without the need to await appropriate cases in which to grant
hearing, with the attendant delay and burden on the judicial system.

In urging that the Commission follow the path charted by the ABA’s Ethics 2000 Commission, |
do not mean to suggest that the Commission recommend the adoption of the ABA’s recently
revised Model Rules verbatim. There may be areas where the Commission may wish to
recommend deviation from the ABA’s Model Rules. However, it will be so much more efficient
for the Commission to start with the ABA’s Model Rules and commentaries, as a matrix, and
then consider those areas where further discussion and possible variance would be appropriate.
Unless the Commission is willing to undertake that type of approach to its charge, | fear that the
practicing bar and the judges who must apply the rules of professional conduct will not be
presented by the Commission with the type of useful work product that will fulfill its charge to
eliminate and avoid unnecessary differences between California and other states, and to foster
the evolution of a national standard with respect to professional responsibility issues.

The views expressed in this letter are not intended to reflect the particular bias of a large law
firm toward either the CRPC or the ABA Model Rules. In its Final Report and Recommendation,
dated January 7, 2002, the California Supreme Court Advisory Task Force on Multijurisdictional
Practice emphasized its aim was to ensure the highest level of professionalism; to permit proper
oversight; and to benefit all consumers of legal services, from individuals with limited financial
means and small businesses to large multinational corporations. The Final Report and
Proposed Rules, dated March 10, 2004, of the California Supreme Court Multijurisdictional
Practice Implementation Committee also emphasized the wide range of perspectives that
Implementation Committee members brought to their discussions, that assisted the Committee
in considering the interests of all people who would be affected by any change in the rules
governing multijurisdictional practice of law. This same spirit animates the undersigned in
providing this letter to the Commission, with the hope that it will stimulate the Commission to
produce a revised set of rules of professional conduct that will provide helpful and principled
guidance to members of the practicing bars of both California and other states who will be
permitted to practice in California under new Rules 964-967.

| would appreciate your distributing copies of this letter to the members of the Commission and
its staff.
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The following law firms have indicated that they join with our Firm in supporting the views set
forth in this letter:

Heller Enrman White & McAuliffe LLP

Dorsey & Whitney LLP

Respectfully submitted,

Is/

Marshall L. Small

General Counsel

Morrison & Foerster LLP
Exhibit A
Correlation chart comparing coverage of ABA Model Rules and CRPC
ABA Model Rules CRPC
Rule # Rule #
1.0 Terminology ....cccccceevveeerieeeiieeesieeesieee e 1-100, 1-400(A), 3-110(B), 3-120(A), 3-310(A)

Client-Lawyer Relationship

11 (070] 431011 (=] o o] =TSP UPPPPTPPPPRPRPPPPRPN 3-110
12 Scope of Representation and Allocation of AUtNONItY............cccoviiiiiiie i 3-210
1.3 Do =T Lo =R 3-110(B)
14 COMMUNICALION .....viiieiiiie e e e e e e s e e e e e ereeeeeans 3-500, 3-510(A)
1.5 FBES coeiuieeitieie ettt 2-200, 4-200*
1.6 Confidentiality of INOrMEALION ..........eiiiiiiiiie e None?
1.7 Conflict of Interest: Current ClientS.........cccoeecveveeiiiieee i 3-310(A), (B), (C), (D) & (E)
1.8 Conflict of Interest: Current
Clients: Specific RUIES ...........cevevviiiieeeiiie e 3-120, 3-310(B), 3-320, 3-300, 3-400,
4-210, 4-300, 4-400
19 DUties 10 fOrMEr CHENES .....coueiiiiiie e 3-300(E)
1.10 Imputation of Conflicts of Interest: General Rule ................... 3-310(B), Discussion para. 6
1.11 Special Conflicts of Interest for Former and
Current Government Officers and EMPIOYEes ..........coocoveviiiiiiiiiiniiiee e None
1.12 Former Judge, Arbitrator, Mediator or
Other Third-Party NEULIaA ..........ccueiiiiiiiee e None
1.13  Organization 8S ClENT...........eio i 3-600

! See also Bus. & Prof. Code §§ 6147-6148.

% But see Bus. & Prof. Code 8§ 6068(e), 6128(a), Evidence Code 88 950-956.5; General Dynamics
Corporation v. Superior Court, 7 Cal. 4th 1164 (1994); Fox Searchlight Pictures, Inc. v. Paladino, 89 Cal.
App. 4th 294, 314 (2001); People v. Dang, 93 Cal. App. 4th 1293 (2001); Cal. State Bar Standing
committee on Professional Responsibility and Conduct, Formal Opinion No. 1996-146.
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1.14  Client with DIMiNIShed CapaCIty ........ccccceeiiiciiiiiiiee e e e srrrre e e None
1.15 Safekeeping PrOPEITY ......ccoii it eiiiiee ettt ettt e e s e e s e e e s ssbeeeesnnnneeeeans 4-100
1.16 Declining or Terminating RepresSentation............c.ccuveeeiiiiieesiiiieeeesieee e sieee e sieeee e 3-700
1.17  Sale Of LAW PraCliCe......ueiiiiieiiieeiiiiie ettt e ettt e e e e e e e e s e e e e e nsaeaeesnnneeeeans 2-300
1.18 Duties t0 ProSpeCtiVe CHENT.........cooiuiiiiiiieiiie ettt none
Counselor
2.1 ADVISO ..tttk b et Rt b et h e r e e nne e None
2.2 (Deleted)
2.3 Evaluation for Use by Third PErsONS ........ccuueiiiiiiiiie i None
ABA Model Rules CRPC
Rule # Rule #
24 Lawyer Serving as Third-Party NeULral ...........cococeiiiiiiiiniieee e None
Advocate
3.1 Meritorious Claims and CONENLIONS..........cccuviiiiiiiiiie e 3-200°
3.2 EXPediting LIIGATION ......coiiiiiie ittt e e e e e e None
3.3 Candor toward the TriDUNAL ............eoiiiie e 5-200*
3.4 Fairness to Opposing Party and Counsel.....1-120, 3-200, 5-200(E), 5-202, 5-220, 5-310°
35 Impartiality and Decorum of the Tribunal ...........cccceeviiiiei e 5-300, 5-320
3.6 THAI PUDICITY ...ttt e e e et e e snee e 5-120
3.7 LAWYET @S WILNESS .....eeeiieie ittt ettt sttt be et e et e e e st e e sneeas 5-210
3.8 Special ResponsibilitieS Of @ ProSECULON ..........coocuiiiiiiieiiie e 5-110
3.9 Advocate in Nonadjudicative ProCEEINGS .......c.evveiiiieieeiiiiiee et None
Transactions with Persons Other Than Clients
4.1 Truthfulness in Statements 10 OthErS..........ooo i None®
4.2 Communication with Person Represented by Counsel...........cccccveiiiiiiiieeiiieeiieeee 2-100
4.3 Dealing with UnrepreSented PEISON..........cocuiiiiiieiiieeiiie ettt None
4.4 Respect for Rights of Third PErsoNnS..........c.ccceiiiiiiiiiiiie e None
Law Firms and Associations
51 Responsibilities of partners, managers, and Supervisory lawyers ...........ccccccveeeeennee. None
5.2 Responsibilities of a Subordinate LAWYET .........ccueiieiiiiiiieiiiiee e None
5.3 Responsibilities Regarding Nonlawyer Assistants....................... 3-110, Discussion para. 1
54 Professional Independence of a Lawyer .............cccceee..e. 1-310, 1-320(A), 1-600, 3-310(F)
55 Unauthorized PractiCe Of LAW,.......ooooeuuiiii ettt e e e e e e ee s 1-300°
Multijurisdictional Practice of [aw ............cccoveiiiiiniiiie e MJP Rules 964-967
5.6 Restrictions on Right t0 PractiCe...........ccviiiiiiiiiiiiie e 1-500
5.7 Responsibilities Regarding Law-related SErviCes..........cccvvviveiiiiee e None

% See also Bus. & Prof. Code § 6068(c).

% See also Bus. & Prof. Code §§ 6068(d) and 6128(a).

® See also Bus. & Prof. Code §§ 6068(d) and 6128(a).

j But see Bus. & Prof. Code §§ 6068(d), 6106, 6128(a).
See also Bus. & Prof. Code § 6125-6127.
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Public Service

6.1 Voluntary Pro bono PUBIIC SEIVICE..........ooiiiiiiiiee e None
6.2 AcCepting APPOINTMENTS .......eiiiiiieiiie ettt e e sb e e ssne e s snneesneeeens None
ABA Model Rules CRPC
Rule # Rule #
6.3 Membership in Legal Services Organization............cccceeeeeeeiiiiiiieeeeee e cceiiiee e e e e 1-600
6.4 Law Reform Activities Affecting Client INTErestS .........ccoevviiiiee i None
6.5 Nonprofit and Court-Annexed Limited

Legal SErviCES PrOgramiS. .....cou i uiiie e eiiiee e st ee et e e s sreee e e s nsaee e e e snaeeeeennnees None

Information About Legal Services

7.1 Communications concerning a LAWYer'S SEIVICES........cccuveiiereiieeinieesiiee e sieee e 1-400
7.2 AQVEIISING .eeieiieeiiiie ettt bee e 1-400, 1-320(B), 1-320(C)
7.3 Direct contact with Prospective ClIeNtS .........ccocooiiiiiiiiieeiee e 1-400(B), (C)
7.4 Communication of Fields of Practice and Specialization1-400(D)(6), 1-400(E), Standard 11
7.5 Firm Names and Letterheads ...........ccccccovvivieeiiiiennnnne 1-400(E), Standards (6), (7), (8), (9)

7.6 Political Contributions to Obtain Government
Legal Engagements or Appointments by JUAQES .......cceevevviiieeiiiiiiee e None

Maintaining the Integrity of the Profession

8.1 Bar Admission and Disciplinary Matters............cccoveeiiiiieeeiiiieee e 1-200
8.2 Judicial and Legal OffiCIalS ...........cooiiiiiiiiiee e 1-700
8.3 Reporting Professional MISCONUUCT...........cuuiieiiiiiiee e None
8.4 1Yo 0] T [ o PSPPSR 1-120
8.5 Disciplinary Authority; ChoiCe Of LAW ........ccceiiiiiiiiiiieiiie e 1-100(D)
N[ T 1-110
[ 1-311
[ 1-710
[0 2-400
o] TSP PP PPPT TP POPPPPPPPPPP 3-320
0] TP OPPPPPPPPTP 3-510
N0 T PP OOTPPPRPRP 5-100
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ORGANIZATION OF THE CALIFORNIA RULESOF PROFESSIONAL
CONDUCT AND THE ABA MODEL RULES

California Rules of Professional Conduct

ABA Model Rules of Professional
Conduct

Chapter 1: Professional Integrity in
General

Chapter 1. Client-Lawyer Relationship

Rule 1-100: Rules of Professional
Conduct, in General

1.0: Terminology

Rule 1-110: Disciplinary Authority of
State Bar

1.1: Competence

Rule 1-120: Assisting, Soliciting or
Inducing violations

1.2: Scope of Representation and
Allocation of Authority Between Client
and Lawyer

Rule 1-200: False Statement regarding 1.3: Diligence

Admission to the Bar

Rule 1-300: Unauthorized Practice of Law | 1.4: Communication

Rule 1-310: Forming a Partnership witha | 1.5: Fees

Non-Lawyer

Rule 1-311: Employment of Disbarred, 1.6: Confidentiality of Information

Suspended, Resigned, or Involuntarily
Inactive Members

Rule 1-320: Financia Arrangements with
Non-Lawyers

1.7: Conflict of Interest: Current Clients

Rule 1-400: Advertising and Solicitation

1.8: Conflict of Interest: Current Clients:
Specific Rules

Rule 1-500: Agreements Restricting a
Member’ s Practice

1.9: Dutiesto Former Clients

Rule 1-600: Legal Services Programs

1.10: Imputation of Conflicts of Interest:
Genera Rules

Rule 1-700: Member as Candidate for
Judicial Office

1.11: Specia Conflicts of Interest for
Former and Current Government Officers
and Employees

Rule 1-710: Member as Temporary Judge,
Referee, or Court-Appointed Arbitrator

1.12: Former Judge, Arbitrator, Mediator,
or Other Third-Party Neutral

1.13: Organization as Client

Chapter 2: Relationship Among

1.14: Client with Diminished Capacity

Members
Rule 2-100: Communication with a 1.15: Safekeeping Property
Represented Party
Rule 2-200: Financial Arrangements 1.16: Declining or Terminating
Among Lawyers Representation

Rule 2-300; Sale or Purchase of aLaw
Practice of a Member, Living or Deceased

1.17: Sale of Law Practice

Rule 2-400: Prohibited Discriminatory
Conduct in a Law Practice

1.18: Duitiesto Prospective Client

Chapter 3: Professional Relationship

Chapter 2: Counselor

RRC - Rule Number - Comparison Chart - Cf. Cal. to MR (082404).doc
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California Rules of Professional Conduct

ABA Modd Rules of Professional
Conduct

with Clients

Rule 3-110: Failing to Act Competently

2.1: Advisor

Rule 3-120: Sexua Rdations With Client

2.3. Evaluation for Use by Third Persons

Rule 3-200: Prohibited Objectives of
Employment

2.4: Lawyer Serving as Third-Party
Neutral

Rule 3-300: Avoiding Interests Adverse to
aClient

Rule 3-310: Avoiding the Representation
of Adverse Interests

Chapter 3: Advocate

Rule 3-320: Relationship with Other
Party’s Lawyer

3.1: Meritorious Claims and Contentions

Rule 3-400: Limited Liability to Client

3.2: Expediting Litigation

Rule 3-500: Communication 3.3: Candor Toward the Tribunal
Rule 3-510: Communication of Settlement | 3.4: Fairnessto Opposing Party and
Offer Counsel
Rule 3-600: Organization as Client 3.5 Impartiality and Decorum of the
Tribunal
Rule 3-700: Termination of Employment 3.6: Trial Publicity
3.7: Lawyer as Witness
Chapter 4: Financial Relationship With | 3.8: Specia Responsibilities of a
Clients Prosecutor
Rule 4-100: Preserving ldentity of Funds | 3.9: Advocate in Nonadjudicative

and Property of a Client

Proceedings

Rule 4-200: Feesfor Legal Services

Rule 4-210: Payment of Personal or
Business Expenses Incurred by or for a
Client

Chapter 4. Transactions With Persons
Other Than Clients

Rule 4-300: Purchasing Property at a
Foreclosure or a Sale Subject to Judicial
Review

4.1: Truthfulnessin Statements to Others

Rule 4-400: Gifts From Client

4.2: Communication with Person
Represented by Counsel

4.3: Dealing with Unrepresented Persons

Chapter 5: Advocacy and
Repr esentation

4.4: Respect for Rights of Third Persons

Rule 5-100: Threatening Criminal,
Administrative, or Disciplinary Charges

Rule 5-110: Performing the Duty of
Member in Government Service

Chapter 5: Law Firms and Associations

Rule 5-120: Tria Publicity

5.1: Responsibilities of Supervisory
Lawyersand Law Firms

Rule 5-200: Tria Conduct

5.2: Responsihilities of a Subordinate
Lawyer

Rule 5-210: Member as Witness

5.3: Responsibilities Regarding Non
Lawyer Assistants

RRC - Rule Number - Comparison Chart - Cf. Cal. to MR (082404).doc
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California Rules of Professional Conduct

ABA Modd Rules of Professional
Conduct

Rule 5-220: Suppression of Evidence

5.4: Professional Independence of a
Lawyer

Rule 5-300: Contact with Officials

5.5: Unauthorized Practice of Law;
Multijurisdictional Practice of Law

Rule 5-310: Prohibited Contact with
Withesses

5.6: Restrictions on Right to Practice

Rule 5-320: Contact with Jurors

5.7: Responsibilities Regarding Law-
Related Services

Chapter 6: Public Service

6.1: Voluntary Pro Bono Publico Service

6.2: Accepting Appointments

6.3: Membership in Legal Services
Organizations

6.4: Law Reform Activities Affecting
Client Interests

6.5: Non-Profit and Court-Annexed
Limited Legal- Service Programs

Chapter 7: Information About L egal
Services

7.1: Communications Concerning A
Lawyer’s Services

7.2: Advertising

7.3: Direct Contact with Prospective
Clients

7.4: Communication of Fields of Practice
and Specialization

7.5 Firm Names and L etterheads

7.6: Political Contributions to Obtain
Government Legal Engagements or
Appointments by Judges

Chapter 8. Maintaining the Integrity of
the Profession

8.1: Bar Admission and Disciplinary
Matters

8.2: Judicial and Legal Officials

8.3: Reporting Professional Misconduct

8.4: Misconduct

8.5: Disciplinary Authority: Choice of
Law

RRC - Rule Number - Comparison Chart - Cf. Cal. to MR (082404).doc
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CALIFORNIA CHAPTERS VERSUS ABA CHAPTERS
SORTED BY CALIFORNIA RULES

California Rule California Chapter ABA Chapter
Rule 1-100: Rulesin Chapter 1: Professional Preamble

Genera

Integrity in General

Chapter 8: Maintaining the
Integrity of the Profession

Rule 1-110: Disciplinary
Authority

Chapter 1: Professional
Integrity in Genera

Chapter 8: Maintaining the
Integrity of the Profession

Rule 1-120: Assisting,
Soliciting or Inducing
violations

Chapter 1: Professional
Integrity in General

Chapter 8: Maintaining the
Integrity of the Profession

Rule 1-200: False
Statement regarding

Chapter 1: Professional
Integrity in General

Chapter 8: Maintaining the
Integrity of the Profession

Admission
Rule 1-300: Unauthorized | Chapter 1: Professional Chapter 5: Law Firmsand
Practice of Law Integrity in General Associations

Rule 1-310: Forming a
Partnership with aNon
Lawyer

Chapter 1: Professional
Integrity in General

Chapter 5: Law Firms and
Associations

Rule 1-311: Employment
of Disbarred, Suspended,
Resigned, or Involuntarily
| nactive Members

Chapter 1: Professional
Integrity in General

No ABA equivaent

Rule 1-320: Financial
Arrangements with Non

Lawyers

Chapter 1: Professional
Integrity in General

Chapter 5: Law Firmsand
Associations

Rule 1-400: Advertising
and Solicitation

Chapter 1: Professional
Integrity in General

Chapter 7: Information
About Legal Services

Rule 1-500: Agreements
Restricting aMember’'s
Practice

Chapter 1: Professional
Integrity in General

Chapter 5: Law Firms and
Associations

Rule 1-600: Lega Services

Chapter 1: Professiona

No ABA equivaent

Programs Integrity in General

Rule 1-700: Member as Chapter 1. Professional Chapter 8: Maintaining the
Candidate for Judicial Integrity in Genera Integrity of the Profession
Office

Rule 1-710: Member as
Temporary Judge, Referee,

Chapter 1. Professional
Integrity in Genera

Chapter 1. Client-Lawyer
Relationship

or Court-Appointed Chapter 2: Counselor
Arbitrator
Rule 2-100: Chapter 2: Relationship Chapter 4: Transactions

Communication with a
Represented Party

Among Members

with Persons Other Than
Clients

Rule 2-200: Financial
Arrangements Among

Chapter 2: Relationship
Among Members

Chapter 1. Client-Lawyer
Relationship
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California Rule California Chapter ABA Chapter
Lawyers
Rule 2-300: Saleor Chapter 2: Relationship Chapter 1. Client-Lawyer
Purchase of aLaw Practice | Among Members Relationship
of aMember, Living or
Deceased
Rule 2-400: Prohibited Chapter 2: Relationship Chapter 8: Maintaining the
Discriminatory Conduct Among Members Integrity of the Profession
Rule 3-110: Failingto Act | Chapter 3: Professional Chapter 1: Client-Lawyer
Competently Relationship with Clients Relationship
Chapter 5: Law Firmsand
Associates
Rule 3-120: Sexual Chapter 3: Professional Chapter 1. Client-Lawyer
Relations With Client Relationship with Clients Relationship
Rule 3-200: Prohibited Chapter 3: Professional Chapter 3: Advocate
Objectives of Employment | Relationship with Clients
Rule 3-300: Avoiding Chapter 3: Professional Chapter 1. Client-Lawyer
Interests Adverse to a Client | Relationship with Clients Relationship
Rule 3-310: Avoiding the | Chapter 3: Professiona Chapter 1: Client-Lawyer
Representation of Adverse | Relationship with Clients Relationship
Interests
Rule 3-320: Relationship Chapter 3: Professional No ABA equivaent
with Other Party’s Lawyer | Relationship with Clients
Rule 3-400: Limited Chapter 3: Professional Chapter 1. Client-Lawyer
Liability to Client Relationship with Clients Relationship
Rule 3-500: Chapter 3: Professional Preamble
Communication Relationship with Clients Chapter 1: Client-Lawyer
Relationship
Rule 3-510: Chapter 3: Professional Chapter 1. Client-Lawyer
Communication of Relationship with Clients Relationship
Settlement Offer
Rule 3-600: Organization Chapter 3: Professional Chapter 1. Client-Lawyer
as Client Relationship with Clients Relationship
Rule 3-700: Termination of | Chapter 3: Professional Chapter 1. Client-Lawyer
Employment Relationship with Clients Relationship
Rule 4-100: Preserving Chapter 4: Financia Chapter 1. Client-Lawyer
|dentity of Funds and Relationship With Clients Relationship
Property of a Client
Rule 4-200: Feesfor Legal | Chapter 4: Financial Chapter 1. Client-Lawyer
Services Relationship With Clients Relationship
Rule 4-210: Payment of Chapter 4: Financial Chapter 1. Client-Lawyer
Personal or Business Relationship With Clients Relationship
Expenses Incurred by or for
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California Rule California Chapter ABA Chapter
aClient
Rule 4-300: Purchasing Chapter 4: Financia No ABA equivalent

Property at a Foreclosure or
a Sale Subject to Judicial
Review

Relationship With Clients

Rule 4-400: Gifts From
Client

Chapter 4: Financia
Relationship With Clients

Chapter 1. Client-Lawyer
Relationship

Rule 5-100: Threatening
Criminal, Administrative, or
Disciplinary Charges

Chapter 5: Advocacy and
Representation

No ABA equivalent

Rule 5-110: Performing the
Duty of Member in
Government Service

Chapter 5: Advocacy and
Representation

Chapter 3. Advocate

Rule 5-120: Tria Publicity

Chapter 5: Advocacy and

Chapter 3: Advocate

Representation
Rule 5-200: Trial Conduct | Chapter 5. Advocacy and Chapter 3: Advocate
Representation
Rule 5-210: Member as Chapter 5: Advocacy and Chapter 3: Advocate
Witness Representation
Rule 5-220: Suppression of | Chapter 5 Advocacy and Chapter 3. Advocate
Evidence Representation
Rule 5-300: Contact with Chapter 5: Advocacy and Chapter 3: Advocate
Officias Representation
Rule 5-310: Prohibited Chapter 5: Advocacy and Chapter 3: Advocate
Contact withWitnesses Representation
Rule 5-320: Contact with Chapter 5. Advocacy and Chapter 3. Advocate
Jurors Representation
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RE: Rule Numbering System
8/27-28/04 Commission Meeting
Open Session Item II1.G.
Supplemental Mailing

From: Kevin Mohr [mailto:kemohr@comcast.net]

Sent: Tuesday, August 10, 2004 10:17 AM

To: Difuntorum, Randall

Cc: McCurdy, Lauren; Kevin Mohr; Kevin Mohr; Kevin Mohr; Karen Betzner; Harry Sondheim (E-mail)
Subject: RRC - Rule Number - Supplemental Materials - 08/27 & 08/28/04 Meeting - Agenda Item

Greetings Randy & Lauren:

As we discussed briefly last week, I've attached summaries of the Kutak Commission report on rule
format (which the ABA folks provided us), and the other materials we have on rule format/numbering:
Creamer and Simon articles, and Oregon Rules Committee Report.

I've also attached a clean copy of the Kutak Commission Report (scanned; cleaner than the fax), and
copies of the Creamer and Simon articles, as well as the Oregon Report. All documents are in Word.

All I've done is summarize them to assist the Commissioners in their preparation for the meeting
discussion.

Some Comments:

1. I can't add much to those articles except perhaps to note that the current Code states (lowa,
Nebraska, New York, Ohio and Oregon) all appear to be moving inexorably to a Model Rule format (lowa
and Oregon have already submitted reports and the move is under serious consideration in the other
states). Maine appears to be holding fast with its unique Code format that is based on the language of
the ABA Code's Disciplinary Rules but is organized in a substantially different way, without the Canons or
Ethical Considerations (which is another way of saying in this area, California is not uniquely unique).

2. | can note that California already has a "restatement" approach, i.e., a black letter rule and comments
(Discussion), so much of the substance of the Kutak Commission's 8/1982 report on rules format is more
of historical interest (though the concerns raised in that report about use of Canons and Ethical
Considerations as a basis for discipline might also be applied to concerns about a similar use of
Discussion paragraphs to impose discipline).

3. | have not been in contact with Karen or tried to address the more substantive issue of which format -
- ABA or California -- better reflects the practice of law or how ethics issues might arise, and therefore
would be best positioned to enable a lawyer to quickly find a resolution to his or her identified ethical
concern. There are some similarities. For example, both the ABA and California devote a chapter to
Client-Lawyer relationship (MR's Ch. 1 and Cal's Ch. 3), and those chapters include some of the same
rules (e.g., Competence, Communication, Conflicts, Confidentiality), but while the ABA will also include in
that chapter "Fees" (MR 1.5), "Safekeeping Property" (1.15) and "Sale of Law Practice" (1.17), Cal.
spreads its analogous rules in other chapters: Fees (4-200); Client Funds (4-100), Sale of Law Practice
(2-300).

4. Two of the ABA Chapters are devoted to different functions of the lawyer (set out in Preamble, {[.[2]):
Chapter 2 - Counselor and Chapter 3 - Advocate. California also has a chapter devote to Advocacy --
Chapter 5, which has many of the same rules as in the Model Rule's Chapter 3. California does not,
however, have a chapter devoted to "Counselor" functions (i.e., Advisor, Evaluator) similar to MR chapter
2, but the RRC at the 7/9/04 Meeting adopted a tentative draft of a rule that largely tracks MR 2.4
(proposed rule 1-720).



5. The ABA has a separate chapter devoted to "Information About Legal Services" (the "7 series" on
advertising & solicitation), while California has had rule 1-400 (in its first chapter on "Professional Integrity
In General"). The RRC, however, adopted at the 7/9/04 Meeting black letter advertising & solicitation
rules based on the ABA rules template.

6. Chapter 1 of the Cal. Rules is titled "Professional Integrity in General". The Model Rules have
Chapter 8, "Maintaining the Integrity of the Profession." Note that the MR Preamble, . [1] states that "[a]
lawyer, as a member of the legal profession, is a representative of clients, an officer of the legal system
and a public citizen having special responsibility for the quality of justice." The California chapter includes
the following rules. I've parenthetically noted where the analogous MR can be found.

1-100. Rules of Professional Conduct, in General (see Preamble, MR 8.5 re jurisdiction
& choice of law)

1-110. Disciplinary Authority of State Bar (MR 8.5)

1-120. Assisting, Soliciting or Inducing Violations (MR 8.4) -- Consider also tentative
draft of rule 1-120X.

1-200. False Statement re Admission to the Bar (MR 8.1)

1-300. UPL (MR 5.5) -- Note that Chapter 5 of the MR's is devoted to "Law Firms and
Associations". Note also MR 5.5's MJP provisions; cf. California Rules of Court 964-967,
and proposed bar rules currently out for public comment.

1-400. Advertising & Solicitation (MR 7.1 to 7.6)

1-500. Agreements Restricting a Member's Practice (MR 5.6).

1-600. Legal Services Programs (no analog in MR's)

1-700. Member as Candidate for Judicial Office (no analog in MR's)

1-710. Member as Temporary Judge, etc. (see, e.g., MR 2.4; see also MR 1.12).

7. The ABA also has chapters on "Transactions with Persons Other Than Clients" (Chap. 4), "Law Firms
and Associations" (Chap. 5), Public Service (Chap. 6)

8. After going through the foregoing exercise, I'm still not sure which code's organization better reflects
the practice of law or "the real world," and would best enable a lawyer who is confronted with an ethical
dilemma to quickly and accurately find the information he or she needs to resolve the matter. Perhaps
my problem is that | am equally familiar with the California Rules and Model Rules, having taught both in
my classes for a dozen years, and do not find either organization to be better in helping me find the
relevant rule. The meeting discussion should be interesting.

Kevin

Kevin E. Mohr

Professor

Western State University College of Law
1111 N. State College Blvd.

Fullerton, CA 92831

714-459-1147

714-738-1000 x1147

714-525-2786 (FAX)

kevin_e_mohr@compuserve.com

kevinm@wsulaw.edu
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CalBar — RRC — Rule Numbering

Summary of Kutak Report on Rule Format,
Articles by Prof. Simon & Robert Creamer &
Report of Oregon State Bar

Kevin Mohr

August 9, 2004

SUMMARIES OF VARIOUS ARTICLES & REPORTS
CONCERNING RULE FORMAT ISSUES

l. Kutak Report on Model Rule Format (1982)

The Kutak Report’s consideration of the rule format focuses on the advantages of an
ethics code that is modeled on a Restatement approach, i.e., a black letter rule, with
each rule followed by comments that explain the black letter rule. The rules then would
be organized into chapters by subject matter.

The Kutak Commission took the position that this approach was better than the format
of the ABA Model Code of Professional Responsibility (“ABA Code”), which had a
cumbersome organization: Nine “canons” that are based on subject matter, with each
canon containing a number of Ethical Considerations, which are intended to be
aspirational, and Disciplinary Rules, the violation of which is intended to subject the
lawyer to discipline.

The Commission urged the adoption of a Restatement approach for three main
reasons:

1. The ABA Code was very difficult to use, often requiring a lawyer to consult with
several different Canons, and the Disciplinary Rules and Ethical Considerations
therein, to determine the proper course of conduct. This is a disadvantage for
lawyers with busy practices.

2. The Restatement approach is familiar to lawyers and would allowed lawyers to
readily ascertain which part of a rule was enforceable and which part was
intended to provide guidance).

3. Related to 3, courts and disciplinary agencies applying the ABA Code were
treating the Canons and Ethical Considerations not as aspirational but as
enforceable rules and disciplining lawyers who did not attain the aspirational
goals contained in those segments of the ABA Code. Of particular concern to
the Kutak Commission was use of the Canons as a standard in discipline
proceedings as the Canons were drafted in particularly broad language, and thus
lawyers are not given fair warning as to the kinds of conduct for which they might
be disciplined. (Page 3, 1.1) The Commission gives the example of Canon 9’s
“appearance of impropriety” language that had been converted into a largely



unworkable standard in a broad array of conflicts of interest situations. (Page 4,
9.1). The Commission was also concerned with the use of the Ethical
Considerations as disciplinary standards, as they too were generally intended to
be aspirational, though in some instances what are generally considered duties
(e.g., communicating significant developments to a client) are phrased
aspirationally. (Page 3, 7.2).

In addition to the foregoing, the Commission noted that the position of the National
Organization of Bar Counsel (NOBC) to retain the Ethical Considerations for interpreting
the Disciplinary Rules and that lawyers should “should conduct their business well
within the tolerances of 'aspirational' goals,” pointed up the problem with the Code
format that it had identified: “it is inevitable that second and third tier standards will be
used interpretatively to expand enforceable rules by hindsight.” (Page 5, {.1).

. Simon Article (2004).

Professor Roy Simon of Hofstra, who is a member of the New York State Bar’'s
Committee on Standards of Attorney Conduct (“COSAC”) urges New York’s adoption of
the Model Rules as the template for New York’s ethics code. As New York is one of the
five remaining states that have an ABA Code format, he uses many of the same
arguments as the Kutak Commission used in 1982. He buttresses that argument with
the uniformity argument, i.e., adopting the Model Rule format will bring New York in line
with the majority of states that have adopted the Model Rules, thereby providing New
York with an extended database of case law and disciplinary proceedings that have
interpreted and applied the Model Rules.

He also notes the following as advantages to adopting the Model Rules:

1. They are generally easier to use, with a definable black letter law, followed by
comments specific to the rule they follow (unlike the ABA Code, where the
explanatory Ethical Considerations precede the Disciplinary Rules), often with
comments that refer to specific paragraphs within the rule.

2. The Model Rules contain more topics that are found in the ABA Code (e.g.,
Model Rule 1.18, duties owed prospective clients, etc.)

3. It will avoid conflicts in the ethics rules for New York lawyers with a national
practice.
4. New York would have greater influence nationally in the legal ethics field.

Prof. Simon also notes a drawback in adopting the Model Rules: Because New York’s
approach would be to start with the Model Rules as a template and then customize the
rules, they would not attain the uniformity of ethics law that is one of the major reasons
for adopting the format. Those familiar with the present New York Code, as well as



those familiar with the Model Rules, would be confronted with an ethics code that is
neither. However, Professor Simon notes that that is true already, as the present New
York Code is already substantially different in language from the ABA Code.

Creamer Article (Auqust 2002)

Robert Creamer of ALAS proposes that all states adopt the Model Rules format and his
six “Conventions of Consistency” to enable lawyers to “promptly and safely determine
whether and how any particular state ethics rule varies from the corresponding ABA
Model Rule. He argues that “a consistent format is appropriate for regulatory schemes
with multijurisdictional application.” The six “Conventions of Consistency” are:

1.

Use the 2002 Model Rules numbering system for all “black letter” rules and
comments.

If a particular rule, paragraph, or comment of a Model Rule is not adopted, leave
that rule, paragraph, or comment blank. Designate omitted rules, paragraphs, or
comments as “reserved.” This serves two purposes. First, it tells the lawyers in
that jurisdiction and the rest of the world that the jurisdiction decided not to adopt
or modify that particular provision of the Model Rules. Second, it eliminates the
need to renumber the rules, paragraphs, or comments that follow, a practice that
would inevitably cause additional confusion.

Keep the same rule and paragraph designations for similar subject matter
whenever possible, even if the substance is changed from the Model Rules. For
example, the exceptions to the general duty of confidentiality are stated in Model
Rule 1.6(b). It will aid understanding of the rule if lawyers could always find that
information in rule 1.6(b) in every jurisdiction.

Place new and unique provisions at the at the end of the rule. For example, if a
jurisdiction wishes to add a new provision regarding imputation of conflicts, it
should become new Rule 1.10(e) of that jurisdiction. As in Convention 2, this
serves two purposes. It signals clearly that the jurisdiction has a new and
different rule; and it reduces the confusion caused when unique state provisions
are assigned rule numbers or paragraphs that cover different subjects in the
Model Rules and other states.

Place new or additional comments dealing with similar subject matter after the
corresponding Model Rules comment. For example, Comment [2] to Model Rule
1.13 concerns communications with a constituent of an organizational client. If
the jurisdiction wishes to create an additional comment on that topic, the
additional comment should be new Comment [2A]. Again, this will highlight the
new material and minimize potential confusion. New comments with no
analogous or related material in the Model Rules should be placed at the end of
all other comments.



6. Explain in comments any variations from the Model Rules. There are many
reasons why a jurisdiction, having made the decision to adopt the Model Rules
and comments in general, may decide not to adopt particular provisions of those
rules or comments. However, it is important for lawyers to know those reasons
so they may better understand the rules and conform their conduct to the
standards that the jurisdiction’s supreme court has set.

V. Oregon State Bar Report (2003).

Oregon is an ABA Code state, though its Code has been substantially revised over the
years. It appointed a Rules Committee that recognized the advantages of adopting the
Model Rule format but decided at first to review its Code rule by rule, comparing the
language of its current Code sections to the Model Rules. The committee took an “if t
ain’t broke, don’t fix it” approach, and replaced the current Oregon language only if
warranted. It then went through those Model Rules that have no ABA Code counterpart
(e.g., MR 1.13, analogous to Cal. Rule 3-600) and determined some of those rules
should be added to the Oregon Code.

After identifying the substance of the rules it wanted, the Committee returned to address
whether Oregon should adopt the Model Rules format and decided it should. The
advantage cited were pretty much the same ones identified in Prof. Simon’s article. In
addition, the Committee also noted that both Washington and Idaho, with which whom it
enjoys a reciprocity arrangement, are both Model Rules states; the Oregon House of
Delegates adopted a directive of Oregon’s Disciplinary System Task Force to make the
Code simpler and clearer; and in 2002, Tennessee had become the 44™ jurisdiction to
adopt the Model Rules format.

The Committee then made a second review, starting with the Model Rules, which
review was guided by three competing values: “uniformity; retention of those aspects of
the rules that are unique to Oregon or special in some other way; and having the best
written rule.” After the review and adoption of most of the Model Rules and retention of
some of the Oregon language, the Committee then recommended the adoption of the
Model Rules format and rules, but not the comments, though they suggested the
comment “be recognized as an interpretive guide.”



AMERICAN BAR ASSOCIATION
COMMISSION ON EVALUATION
OF PROFESSIONAL STANDARDS

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

BE IT RESOLVED, that the House of Delegates of the American Bar
Association approves the “restatement” format of the Model Rules of
Professional Conduct for the formulation of changes in the
profession’s ethical standards.

REPORT

This Report of the Commission On Evaluation of Professional
Standards is limited to the Commission’s recommendation that ethical
standards governing the profession be promulgated in a “restatement”
format consisting of black-letter Rules and explanatory Comments.

This Report does not address the Commission’s recommendations with
respect to substantive Rules. Those recommendations will be addressed
in the Commission’s Report to the House of Delegates filed prior to
the August 1982 Annual Meeting.

The-restatement format of the Model, Rules of Professional
Conduct consists of 50 black-letter Rules, each accompanied by
explanatory Comment. This format is a familiar and widely accepted
means of presenting law. The Commission has two purposes in
recommending the use of this format. One is to provide lawyers with
rules in a convenient organization to which they can comfortably turn
for answers to gquestions of professional responsibility. Anyone who
has worked through a problem using the format of the existing Code of
Professional Responsibility has discovered that frequently it may be
necessary to search numerous Canons, Ethical considerations



and Disciplinary Rules to ascertain the proper course of conduct.
While reviewing more than a single provision of a code is not an
unusual task, the problem of doing so with the existing Code is
substantially compounded by confusion about the substantive effects of
the code’s Canons and Ethical Considerations, which is discussed more
fully below. For the individual lawyer with a busy practice such
search can be burdensome and frustrating. The restatement format
provides a more understandable and simplified organization for rules
of ethical lawyering.

Our other major purpose in recommending the use of a restatement
format is to provide reliable rules by eliminating confusion about
which parts of the existing Code are enforceable. The Commission has
concluded that such reliability cannot be achieved under the format of
the existing Code.

The format of the existing Code consists of three parts, nine
Canons, described as “general maxims,” 129 Ethical Considerations,
described as “aspirations,” and 43 Disciplinary Rules, described as
“minimum standards.” It is a unique format. The Wright Committee,
which drafted the Code between 1964 and 1969, conceived of this format
to emphasize the distinction between enforceable standards of conduct
— the Disciplinary Rules - and the more generally phrased
exhortations. As explained in the Code Preamble, it was the intent of
the Wright Committee that the Code’s Canons and Ethical Considerations
be and remain unenforceable.

That intent, however, has not been fulfilled. It has been
frustrated by courts and disciplinary agencies increasingly treating
the Code’s three parts as one set of integrated, enforceable rules.
The Code’s Canons and Ethical Considerations have been employed
substantively in disciplinary proceedings and as rules of trial
procedure.

FEarly in Its work, the Commission on Evaluation of Professional
Standards reviewed the problem of misuse of the Code’s Canons and
Ethical Considerations. After studying the cases and the Code
carefully, we concluded that substantive use of the Canons and Ethical
Considerations is inevitable and can be avoided only by a revision of
the existing Code format. Substantive use of the Canons and Ethical
Considerations occurs in part because they intertwine substantive
legal propositions with nonsubstantive exhortation. The Code’s
Canons, for example, state that “a lawyer should preserve confidences”
(Canon 4), that “a lawyer



should exercise independent professional Jjudgment” (Canon 5), that “a
lawyer should represent a client competently” (Canon 6), and that “a
lawyer should represent a client ... within the bounds of law” (Canon
7). Each of these is a statement of general legal principle
articulated by courts in cases dating back to before the turn of the
century.

For practical purposes, there is no distinction between the
substantive effect of these legal principles and the substantive
effect of more specific Disciplinary Rules. Thus, in practical
effect, the canons offer very general standards supplementary to the
more specifically phrased standards in the Disciplinary Rules.
However, the standards in the Canons are fundamentally different from
those in the Disciplinary Rules. The breadth of the language of
Canons goes far beyond the scope of specific Disciplinary Rules with
the result that a Canon’s standard may infinitely extend application
of Disciplinary Rules or impose an independent standard apart from any

Disciplinary Rule. The value of standards of ethical conduct to the
individual lawyer who seeks to practice in professionally responsible
ways lies is their definiteness. The very presence of Canons prevents

such definiteness because their language is so sweeping as to be
without fair limitation or fair warning. How such standards should be
applied will inevitably be resolved only by hindsight.

Inspection of the Code’s Ethical Considerations reveals problems
of a similar nature. Many Ethical Considerations restate existing
legal rules. For example. EC 4-6 states the rule that “the obligation
to preserve confidences continues ... after termination of
employment.” Some Ethical Considerations appear to restate common law
agency duties that lawyers share with other agents, but in language
that would suggest that lawyer obligations are more expansive. Such
expansion necessarily has implications in both disciplinary
proceedings and malpractice litigation. One example is the lawyer’s
duty of communication. EC 7-8 states that a “lawyer should exert his
best efforts to insure that decisions of his client are made only
after the client has been informed of the relevant considerations.”

EC 9-2 states that “a lawyer should fully and promptly inform his
client of material developments in the hatters being handled for the
client.” The duty of a lawyer to communicate has been recognized in
both disciplinary proceedings and malpractice litigation. Other
Ethical Considerations explain or illustrate Disciplinary Rules.
These inevitably will be used substantively, not aspirationally, when
Disciplinary Rules are applied.



A second reason that substantive use of Canons and Ethical
Considerations is unavoidable is that. the very. presence of
alternative standards provides opportunity for ad hoc conversion of
those standards into enforceable rules, frequently after the fact.
Illustrative of that process is the enforcement of the Code’s Canon 9,
which states that “a lawyer should avoid even the appearance of
impropriety.” That Canon has been applied to analyze the obligations
of corporate counsel, the duties of the former government lawyer,
representation adverse to a former client, representation in class
action litigation, representation of opposing parties by related
lawyers, representation of multiple witnesses in grand jury
proceedings and imputed disqualification of lawyers associated in m
law firm. It is submitted that so broad a statement does not provide
reliable guidance to a lawyer seeking to determine what the ethical
standards of the profession require in specific situations.

Conceivably, the Canons and Ethical. Considerations could be
edited to further separate and, distinguish substantive legal
proposition from exhortation. An alternative draft published by the
Commission consisting of Canons, Ethical Considerations, Disciplinary
Rules and comments illustrates that process. Such editing
substantially reduces the number of Ethical Considerations, but
results in a cumbersome organization that lawyers will not find
convenient or coherent. Moreover, regardless of how carefully and
conscientiously done, no degree of editing which truly preserves the
“aspirational” aspect of the Code format can assure that Canons and
Ethical Considerations in fact will be without substantive effect.
Even the most general exhortation may later be employed as en
independent rule or as gloss on a Disciplinary Rule. For example, the
statement in EC 1-5 that a lawyer “should be temperate and dignified,”
has been employed substantively. Even changing the wording of the
often misused Canon’ 9 will not change the fact that the remaining
Canons are legal principles that can have substantive effect. Perhaps
the most convincing evidence on this point is provided by the report
published by the National Organization of Bar Counsel. That report
urges retention of the existing code format. Explaining the role of
the Ethical Considerations, the NOBC report states:

The NOBC recommends retention of Ethical Consideration’s ... as a
means of assisting in interpretation of the Disciplinary Rules

Lawyers should not examine the mandatory rules for loopholes,
but, rather, they should conduct their business well within the
tolerances of ‘aspirational’ goals. (Emphasis added).
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This statement by the NOBC goes directly to the heart of the
matter. Whether called maxims or aspirations, it is inevitable that
second and third tier standards will be used interpretatively to
expand enforceable rules by hindsight. Lawyers who object to
expansions undertaken without prior notice will be viewed by
enforcement officials’ as looking for “loopholes.” Lawyers, who would
never permit clients to be subject to such risks, should not accept
such latent ambiguity in the law governing their right to practice
law.

The existing Code format has thus become unreliable to the
individual lawyer who consults its standards for guidance when
confronted with a question of professional responsibility. Confusion
about the substantive import of its Canons and Ethical considerations
has fostered uncertainty and encouraged ad hoc development of
professional standards without full deliberation by the profession.
The Commission urges adoption of the restatement format to prevent
this. A format consisting simply of Rules and explanatory Comment
will give the individual lawyer reliable guidance as well as fair
warning and fair limitation. Moreover, this format will permit the
profession to evaluate fully any proposed modifications of its
standards before such standards become law. Changes in professional
standards will occur only as a result of careful deliberation and not
by ad hoc conversion of exhortations into rules.

The only enforceable rules in the restatement text recommended by
the Commission will be the express black-letter Rules. Prior to
adoption, and when considering subsequent amendments, the profession
will be able to focus directly on the substantive issues raised by
those Rules. The Comments will serve the same explanatory and
illustrative function that is served by comments accompanying other
model legislation, for example the Uniform Commercial Code. While the
Comment will be helpful in understanding the Rules, the actual text of
the black-letter will be authoritative and controlling.

The Commission did not arrive at this recommendation without
consideration of the costs that may be associated with revision of the
existing Code format. One concern was the effect that such revision
might have on national uniformity in the law of professional conduct.
but we found that no such uniformity has been achieved under the
existing Code. The Code format has neither been uniformly adopted nor
given consistent treatment. S